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MUNICIPAL DISTRICT OF PINCHER CREEK NO. 9

NOTICE OF SUBDIVISION AND DEVELOPMENT APPEAL BOARD HEARING

Development Application 2024-42

NOTICE OF RESCHEDULED HEARING

HEARING NO. DP 2024-42

This is to notify you that a panel the Chinook Intermunicipal Subdivision and Development Appeal
Board (Board) has recessed Hearing No. DP 2024-42, convened October 17, 2023, regarding a
refused development permit application located within LSD 1 and Portion of LSD 2, Section 2-7-1
W5M, within the Municipal District of Pincher Creek.

The hearing will reconvene:

DATE OF HEARING: November 21, 2024
TIME OF HEARING: 1:30 P.M.
PLACE OF HEARING: Municipal District of Pincher Creek Council Chambers

1037 Herron Avenue, Pincher Creek, Alberta

PROCEDURES PRIOR TO THE RECOVENED HEARING:

1. Submissions - It is preferred that any additional submissions are forwarded via email to the
Clerk, ideally in a PDF format, in 1 file, on or before 12:00 pm on November 15, 2024 for
distribution prior to the hearing. Any submissions to the Board after November 15, 2024 can
be submitted to the Board at the hearing and 10 copies of the submission are to be supplied
to the Board.

EMAIL: dianehorvath@orrsc.com
MAIL: Diane Horvath, Board Clerk
Oldman River Regional Services Commission
3105 — 16™ Avenue N., Lethbridge, Alberta T1H 5E8

DATE: October 18, 2024

Diane Horvath, Clerk
I 1 Subdivision & Development Appeal Board
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In the Court of Appeal of Alberta

Citation: High River (Town) v. High River (Town) Subdivision and Development Appeal
Board, 2010 ABCA 339

Date: 20101112
Docket: 1001-0211-AC
Registry: Calgary
Between:
The Town of High River
Applicant
-and -
Subdivision and Development Appeal Board of the Town of High River,
586307 Alberta Ltd. operating as Crowfoot Wine & Spirits

and Donald J. Richardson

Respondents

Reasons for Decision of
The Honourable Mr. Justice Peter Martin

Application for Leave to Appeal
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Reasons for Decision of
The Honourable Mr. Justice Peter Martin

[1] The Town of High River (*Town”) seeks |leave to appeal the July 23, 2010 decision of the
Subdivision and Appea Board of the Town of High River (“Board”), approving a development
permit to Crowfoot Wine & Spirits (“ Crowfoot”), that changed the use of the subject siteto aliquor
store.

Background

[2] Crowfoot's proposed liquor store is a discretionary use under the Land Use Bylaw
(“Bylaw™). Its development permit application faced two fundamental challenges. First, the
proposed liquor storewasto belocated immediately adjacent to apublic park on the east side of the
site. That fact meant that the proposed use was contrary to s. 9.27.3 of the Bylaw, which requires
that aliquor store “shall not be located closer than 150 meters (492 ft.) to any public park ... at the
time of the devel opment permit application.” To approve the development permit, the Board had to
grant a variance pursuant to s. 687(3)(d) of the Municipal Government Act (“ MGA”), which
authorizes the Board to issue a development permit that contravenes the Bylaw where it is of the
view that the proposed development would not unduly interfere with the amenities of the
neighbourhood, or materially interferewith or affect the use, enjoyment or val ue of the neighbouring
parcels of land.

[3] The second concern was that the proposed devel opment is located in close proximity to an
existing liguor store to the west of the site. That triggered s. 9.27.4 of the Bylaw, which applies
whenever a proposed liquor store is located within 150 meters of an existing similar use, and
requiresthe development authority to consider “any cumulative impacts of thefacilitieson existing
development within the area.” The Bylaw provides that 300 meters (984 ft.) is the minimum
“preferred” distance.

[4] A number of residents objected to the proposed application, and provided the Municipal
Planning Commission with written complaints. Thetenor of those objectionswerethat the proposed
liquor store would be located immediately adjacent to the park and that High River already had too
many liquor stores. The Commission denied the devel opment permit application.

[5] Crowfoot successfully appealed that decision to the Board. Several objections were made
to the Board, both in writing and in person, including objections from some liquor stores already
operating in the area. Despite these objections, the Board i ssued the devel opment permit, subject to
the condition that a fence be erected along the east and north side of the site. The Board' s stated
reasons for its decision were as follows:

The[Board] hasno jurisdictionto restrict the number of businessesof aspecifictype
within the town.
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There are already existing businesses of this type within 150 meters of a park or
playground.

It is unclear how the cumulative impact as referenced in the Land Use Bylaw
3960/99 would change by allowing this business on this site.

Proposed Grounds of Appeal
[6] The Town now seeks leave to appeal, based on the following proposed grounds of appeal:

i Whether the Board erred by approving a development permit for a liquor
store |ocated less than 150 meters from a public park?

ii. Whether the Board erred by approving a development permit for a liquor
store located less than 150 meters from an existing liquor store?

iii. Whether the Board erred by deciding it did not have the jurisdiction to
restrict the number of businesses of a specific type within the Town?

iv. Whether the Board erred by failing to provide adequate reasons for its
decision?

V. Whether the Board based its decision on irrelevant facts?
Test for Leave

[7] Section 688(3) of the MGA authorizes a judge of this court to grant leave to appeal on a
guestion of law or jurisdiction that is of sufficient importance to merit further appeal and has a
reasonable chance of success.

Analysis

[8] Asindicated, the Town raisesseveral groundsof appeal. However, the overriding complaint
appears to relate to the adequacy of the Board' s reasons. Indeed, that ground seemingly underpins
each of the other grounds of appeal. For that reason, | will address that proposed ground of appeal
first.

[9] The Town argues that the Board's reasons do not explain why it varied the setback
requirements under s. 9.27.3 of the Bylaw, and the reference in its reasons that existing uses
contravene this provision of the Bylaw indicates that the Board may have based its decision on
irrelevant matters. The Town points out that the record makes no reference to the Board' s variance
power under s. 687(3)(d) of the MGA, so it is unclear whether the Board even recognized that a
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variance was required to approve the development permit. Evenif it did, it remainsunclear how the
Board assessed the impact that the proposed development would have on the neighbourhood’' s
amenities, or on the use, enjoyment or value of the neighbouring properties. Additionally, the Town
argues that the Board' s reasons do not demonstrate the basis upon which the Board assessed the
“cumulative impacts’, as are required to be considered by virtue of s. 9.27.4 of the Bylaw, and the
Board' s statement that it does not have jurisdiction to restrict the number of businesses within the
community indicates that the Board erred by failing to consider its authority to restrict the
proliferation of certain types of businesses within acommunity. In sum, the Town submits that the
reasons fail to meet the test established by this court in its earlier decisions, such as Keephills
Aggregate Cov. Parkland (County) Subdivision & Development Appeal Board, 2003 ABCA 242,
348 A.R. 41 (“Keephills’), Shane Homes Limited v. Chestermere (Town), 2009 ABCA 185
(“ShaneHomes’) and L or-al SpringsLtd. v. Ponoka County Subdivision and Devel opment Appeal
Board, 2000 ABCA 299.

[10] BoththeBoard and Crowfoot acknowledgethat the Board’ sreasonsare* succinct”, but they
submit they are adequate when viewed in context. For instance, it is suggested that the condition to
erect afence between the proposed liquor store and the park indicates that the Board factored into
itsanalysistheimpact that the proposed use would have on the neighbouring properties. Moreover,
it is noted that the Board specifically referenced the cumulative impactsin its reasons. In addition,
it isargued that the Board’ s statement that it could not restrict the number of businessesin the area
isarecognition by the Board that it cannot restrict competition. Thisview is supported by the fact
that Crowfoot's competitors were the only parties who objected in person to the proposed
devel opment.

[11] This court has previously established that the test regarding the adequacy of the Board's
reasons is whether they demonstrate why or how or on what evidence the Board reached its
conclusion. That assessment must keep in mind that the Board' s reasons are not to be judged based
on a standard of perfection, that the Board's reasons must take into account the context of the
Board’ sproceedings, and that factual findingsare necessary to resol ve contradictory evidencebefore
the Board: Keephills at paras. 21 - 24.

[12] Inmy view, theissue asto the sufficiency of the Board’' s reasons meetsthetest for leaveto
appeal. It isareasonably arguable ground of appeal, both in relation to the Board' sdecision to grant
avariance under s. 487(3) of the MGA, aswell asthe Board’ s assessment of the cumulative impacts
under 9.27.4. With respect to the former, | note this court’s previous decisions that one cannot
presumethat the statutory criteriaunder s. 687(3)(d) was considered without someindicationinthe
reasons. Shane Homes at para. 13. Here, the record does not contain any reference to the statutory
criteria, aside from the conclusory statement in the preamble of the Board’ s Order that it had due
regard to the MGA and the Bylaw, nor is there any apparent analysis of that criteria.

[13] As to the Board’'s assessment of s. 9.27.4, | note that the minutes from the Board's
proceedings indicate some uncertainty on the part of the Board members as to how they were to
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assess the cumulative impacts. In particular, the minutes indicate some confusion as to what was
intended by the Bylaw’s requirement that cumulative impacts be considered. Accordingly, a
guestion was posed to the Town’s Planner, who made a presentation to the Board regarding the
development permit application. The minutes indicate that the planner was unable to comment on
the intent behind that portion of the Bylaw. An inquiry was then made as to whether the question
was more appropriately directed to the Municipal Planning Commission; the Commission’s
Chairman responded “that was not the case.” The Board then convened to consider the application
and returned approximately one hour later to announce that the development permit was
conditionally approved. The only insight into the Board’ s analysis of the cumulative impacts was
that “Itisunclear how the cumulativeimpact asreferenced in the [ Bylaw] would change by allowing
this business on this site.” In my view, it is arguable that these reasons are inadequate to explain
what the Board considered to be the cumulative impacts from the development and how they
affected existing developmentsin the area.

[14] Similarly, the Board' s explanation asto its jurisdiction to restrict the number of businesses
of aparticular typewithinthe Town is potentially inadequate. The parties agree that the Board may
not regulate competition, as that is not an appropriate planning consideration, but it may impose
l[imitations on certain types of businessesto prevent the undue proliferation of that type of business
within the area. While the Board' s reasons could be interpreted as being directed at Crowfoot’s
competitors, who appeared before the Board to object to the proposed development, there were
additional written submissionsthat expressed concern asto the proliferation of liquor storeswithin
the Town. It is not apparent from the reasons whether the Board gave any weight to these written
submissions. In any event, the Board’ sreasons do not makeit clear that it was addressing concerns
as to competition when it explained that its jurisdiction did not allow the Board to place limits on
the amount of certain businessesin the area.

[15] Accordingly, | grant leave to appeal the adequacy of the Board’ s reasons.

[16] | also consider it necessary to allow the Town the opportunity to address its remaining
concerns raised by its leave application, on the basis that those issues are dependent upon the
sufficiency of the Board’ s reasons. In other words, should the panel hearing this appeal determine
that the Board' s reasons are inadequate, the Board' s decision presumably becomes null and void:
Frederick Laux, Planning Law and Practicein Alberta, 3" ed. (Edmonton, Juriliber Limited, 2010)
at 10-40. However, should the panel determine that the reasons are sufficient, a review of those
reasons may reveal that the Board decided the application on the basis of an erroneous or flawed
analysis. If so, the failure to grant leave on the remaining issues could potentially leave the Town
without an appropriate remedy.

[17] To explain, the Town’s first and fifth proposed ground of appeal relates to the Board's
decision to grant avariance of the Bylaw by allowing aliquor storeto be located within 150 meters
of apublic park. Assuming that the reasons are adequate, when viewed in light of the context of the
proceedings beforethe Board (including thefact that the Board imposed the condition regarding the
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erection of thefence), it remainsto be determined whether those reasons demonstrate that the Board
appropriately identified and applied the test for granting a variance pursuant to s. 687(3)(d) of the
MGA and whether it relied on relevant evidence in doing so. So even if the Board's reasons are
considered to be adequate, it is arguable that the Board erred in failing to apply the appropriate test
required by the MGA. Accordingly, | grant leave on the issue of whether the Board erred in the
identificationand application of the appropriatetest for granting avariance of the Bylaw, asrequired
by s. 687(3)(d) of the MGA.

[18] Additionally, the second and third grounds of appeal both relate to the Board's decision
regarding s. 9.27.4 of the Bylaw. In thisinstance, the Board wasrequired to consider the cumulative
impacts of the proposed development on the existing facilities in the area. If the reasons given by
the Board are adequate on these questions, theissue asto whether the Board applied the appropriate
test required by the Bylaw, and whether it properly limited its jurisdiction to consideration of the
proliferation of liquor stores within High River, must be addressed. In my view, these giveriseto
arguable points of law that are of sufficient merit to warrant further appeal. Accordingly, | grant
leave on the question of whether the Board erred in exercising its authority under s. 9.27.4 of the
Bylaw.

Application heard on October 13, 2010

Reasons filed at Calgary, Alberta
this 12" day of November, 2010

Martin JA.
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Appearances:

JM. Klauer
for the Applicant

K.H.P. Ham
for the Respondent, Subdivision and Development Appeal Board of the Town of High
River

M.A. Marion

for the Respondents, 586307 Alberta Ltd., operating as Crowfoot Wine & Spirits, and
Donald J. Richardson
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